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businesses and the upturn in their
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The development of business ethics and compliance

PARADIGM

is taking place in a context of globalisation of trade

CHALLENGE FOR EUROPEAN COMPANIES

SHIFT

IN

COMPLIANCE,

A

and increased competition between States wishing to
strengthen their attractiveness to foreign investors,

The converging point of these definitions? It is the

and thus their international influence, but also

paradigm shift that compliance imposes in that

between companies from all over the world whose

it requires companies to take ownership of the

access to new markets is a key driver of development.

applicable regulations and to implement a compliance
programme within their organisation.

Of

Anglo-Saxon

origin,

compliance

was

first

introduced in European countries in response to the

With compliance, European companies must not only

extraterritoriality of American law used in a context

build their programme, but must also carefully keep

of economic intelligence, or even war[1].

documentation and evidence of this in the event of
an audit.

[1] Raphaël Gauvain, Report
on the request of the Prime
Minister, “Rétablir la souveraineté
de la France et de l’Europe
et protéger nos entreprises
des lois et mesures à portée
extraterritoriale”, 26 June 2019.
[2] Directive 2017/1371 of 5
July 2017 regarding the fight to
counter fraud that damages that
Union’s financial interests by way
of criminal law.
[3] Marie-Anne Frison-Roche,
Pour une Europe de la
compliance, Dalloz, May 2019 ;

But the term "compliance" is a broad one and covers

Compliance thus offers a dynamic and proactive

various essential aspects of business ethics and the

vision of conformity, empowering the company, which

law that are more or less developed in our European

becomes both the driving force and the main player.

law - some, for which Europe is a reference, such as
human rights, competition law and the protection of

The French term "conformité" alone does not therefore

personal data; others, for which Europe continues

fully reflect this flexible and evolving definition of

to make progress, such as the battle against money

compliance. In an effort to ensure that the French

laundering, cybercrime or fraud against the financial

language takes ownership of this concept, the term

interests of the European Union with the creation of

"conformance" would perhaps help to highlight the

the European Public Prosecutor's Office[2]; others for

obligations of compliance, self-regulation but also

which Europe needs to position itself or coordinate

performance, competitiveness and efficiency that

better, such as the fight against corruption and the

companies are now required to fulfill in a context of

rules of good governance.

growing social and environmental responsibility.

Several definitions of "compliance" have been put

The evolving and binding nature of this concept helps

forward, and Professor Marie-Anne Frison-Roche's

us understand its success, since compliance allows the

definition "as the obligation of companies to show that

regulatory authorities to hold companies responsible

they are permanently and actively complying with

for compliance with the legal and ethical standards in

the law", but also "as the obligation or willingness

force and to intervene only a posteriori through strict

of certain companies to achieve ‘monumental goals’

monitoring and dissuasive sanctions, often leading

that go beyond economic and financial performance

companies to compromise for considerable sums of

alone"[3]

money[4].

Le droit de la compliance au-delà
du droit de la régulation, Recueil
Dalloz 2018 p.1561 ; Droit de
la concurrence et droit de la
compliance,  Revue Concurrences
n° 4-2018, November 2018.
[4] As demonstrated by the
agreements concluded in 2018 by
Société Générale in conjunction
with the US Department of Justice
(DOJ) and the National Financial
Prosecutor's Office for a total
amount of over €500 million.

highlights

both

its

breadth

and

its

multifaceted character.
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FOR

THE

DIFFUSION

OF

FUNDAMENTAL

EUROPEAN VALUES AND THE DEVELOPMENT

THE DANGERS OF “BILLBOARD” COMPLIANCE
AND "COSM-ETHICS"

OF CSR

2

These new compliance requirements are all the more
Europe has not lagged behind in the development of

significant in that they are in practice extended to

business ethics and compliance, concepts which it has

suppliers and subcontractors of companies who, in

taken up as tools and vectors for the promotion of its

principle, should not be subject to them except if they

values and fundamental freedoms, as illustrated by

have already met the set thresholds. SMEs and SMIs

the general data protection regulation (“GDPR”). By

that want to sign contracts with large groups often

defining the territory of the European Union as the

have no choice but to commit themselves to comply

criterion for the application of this major text, whether

with cumbersome, costly procedures and protocols

it is the place of establishment of the data controller

that they do not always understand or implement if

or its processor or, for data controllers or processors

they want to be selected for the work.

established outside the European Union, the place of
residence of the individuals whose personal data are

The

1 January 2020.

processed or who are the subject of profiling, the

paradigm shift in compliance is also to force companies

[6] Law n° 2016-1691 of 9

European Union has given itself the means to ensure

to allocate sufficient budgets to comply, or risk being

that the principles and values it promotes in terms of

sanctioned by the regulator or the judge for their

personal data protection have worldwide influence. This

inaction or negligence.

[5] The "CCPA" came into force on

December 2016 relating to
transparency, the battle to
counter and the modernisation of

direct

and

operational

consequence

of

this

economic life.

is undoubtedly the European Union's first ambitious

[7] Law no. 2017-399 of 27 March

extraterritorial text, the repercussions of which are

It is therefore understandable how companies often

still being felt today as illustrated by the California

find themselves powerless in the face of this major

Consumer Protection Act[5].

change and the resulting costs, tossed between fear

2017 relating to the duty of due
diligence of parent companies and
principal companies applicable
to companies employing at least

and rejection, between the wish to opt out and the fear

5,000 employees in France or
10,000 abroad.
[8] Decree of 12 July 2017 "on
various measures to simplify
and clarify the information
requirements for companies"
and Decree of 19 July 2017 "on
the publication of non-financial
information by certain large
companies and certain large
groups", in transposition of EU
Directive 2014/34; Law 2019-486
of 22 May 2019 on the growth
and transformation of companies,
known as the PACTE law.
[9] "The European Prosecutor’s
Office: hopes and challenges" by
Laura Codruta Kövesi, Schuman
Report on Europe – State of the
Union 2020, Editions Marie B,
Paris, May 2020, 272 p.
[10] On this issue see the
remarkable work of the Henri
Capitant Association supported by
the Robert Schuman Foundation
(notably European Issue n° 418,
For a European Business Code,
Paul Bayzelon, Elise Bernard, 23
January 2017 :
https://www.robert-schuman.eu/
en/doc/questions-d-europe/qe418-en.pdf)

France

has

also

adapted

a

great

deal

to

the

of submission.

development of compliance. Initially, with the so-called
Sapin II law of 9 December 2016[6], which subjects

FOR A EUROPE OF COMPLIANCE AT THE HEART

managers of companies up to a certain size to specific

OF TOMORROW'S WORLD

anti-corruption measures under the supervision of the
French Anti-Corruption Agency and to administrative

How then can we enhance this development in

and/or criminal sanctions. Then, in a second phase,

Europe and support European companies in their

with the provisions of the Act of 27 March 2017

transformation and development in tomorrow’s world

requiring companies of a certain size to establish

by structuring and developing a Europe of compliance?

and implement a monitoring plan to prevent their
suppliers and subcontractors from breaching principles

First of all, it is through political will. The new European

and obligations as diverse as human rights and

Public Prosecutor's Office, headed by the magistrate

fundamental freedoms, human health and safety and

Laura Codruta Kövesi whose twenty-two prosecutors

the environment[7]. Finally, with the various decrees

were appointed by the Council of the European Union

of 2017, the PACTE law and the various decrees

on July 27 last, is a first and ambitious achievement

issued on this basis to promote the development of

that we can only hope to strengthen, in the long term,

corporate social responsibility (CSR)[8]. So much so

with the participation of all Member States[9]. It

that the different levels of standards to be grasped

should also be the culmination of a European business

with regard to these same subjects have multiplied

code that business, legal and compliance professionals

and become difficult to read, even for the most

have been calling for, for so many years[10]. But more

seasoned professionals.

than that, it is through real integration, or even an
"infusion", of the notion of ethics and responsibility
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that must penetrate the heart of our European legal

THE COMPANY AT THE CENTRE OF TOMORROW’S

and political systems.

WORLD

Indeed, how can we expect companies to adopt the

In tomorrow’s world that everyone is calling for, it

notions of ethics and compliance if our governments

now seems essential to place the company and its

and institutions remain entangled in internal modes of

development as well as all of those involved at the

governance and operation where conflicts of interest

heart of debate. This is the only way that compliance

remain numerous? The management of the current

can become a real tool for economic, social and

health crisis is unfortunately an illustration of this,

environmental development, enabling an adequate

between the health emergency declared without any

response to the challenges of renewal that our society

real parliamentary debate, the measures that infringe

faces and which is also in line with our European values.

freedoms taken over time and leaving room for the
sometimes arbitrary interpretation of the police or

A practical and operational development of "compliance"

administrative authorities acting on this basis, and

is called for and expected by all of those who support

the maintenance of many of these measures once

companies and work on a daily basis for the world of

the health emergency has been lifted. Without going

tomorrow!

any further into the major and omnipresent issue of
conflicts of interest, which is at the centre of matters
in the current context.
And so it is the company that finds itself confronted on

Amélie GIULIANI-VIALLARD

a daily basis with the practical problems arising from

Lawyer at the Paris Bar, Partner at Elysée Avocats,

this, having to deal with multiple standards, guidelines

Lecturer at the Catholic University of Lille

or even interpretations imposed on, or even opposed
against them, in its functioning and development. And
yet first and foremost the company comprises men and
women, projects, technologies, ambitions and visions.
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